UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

IN RE AUTOMOTIVE PARTS ANTITRUST |+ CASENO.12-MD-02311
- LITIGATION .‘v . .
| HON. MARIANNE O. BATTANI
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In Re: AUTOMOTIVE HOSES CASES
THISRELATESTO:
ALL DIRECT PURCHASER ACTIONS

S ==t
|

2:16-cv-10001

|

T TR e e

’

This Settlgment Agreement (“Agreement” or “Settlement™) is made and entered f
into this 1% giay of November 2018 (“Execution Date”) by and between Toyoda Gosei
Co.,-Ltd., Toyoda Gosei North Amerijca Corp., and TG Missouri Corp. (collectively,
“Toyoda Gosei”), and Direct Purchaser Plail'{tiff, both individually and oﬁ behalf of a
class of direct purcimscrg of Automotive Hoses (the “Settlement Class”), as more
particularly defined in Paragraph 9.

WHEREAS, Direct Purchaser Plaintiff is prosecuting the above /n Re dutomotive
j’arts Litigation, Masté:r File No. 12-md-02311 (E.D. Mich.) (the “MDL Litigation®), anci
the Automotive Hoses Cases, Case No. 2:16-cv-10001 (the “Action™) on its own behalf
and on behalf of the Settlement Class against, an)long others, Toyoda Gosei;

WHEREAS, Direct Purchaser Plaintiff alleges that it was injured as a result of
Toyoda Gosei’s participatioﬁ in an unlawful conspiracy to raise, fix, maintain, and/or

stabilize prices, rig bids, and allocate markets.and customers for. Automotive Hoses (as



H

defined below) ip violation of Section 1 of the Sherman Act, as set forth in Direct
Purchaser Plaintiff’s Complaint filed in the Action (2:16-¢v-10001, Doc. No. )
(“Complaint”); A

WHEREAS, Toj.fod'a Gosei denies Direct Purchaser Plaintiff’s allegations and has
asserted defensc\es to Direct Purchaser Plaintiff’s claims;

WHEREAS, alm’s-_lengtﬁ settlementlnegotiatiqns have taken place between
Settlement Class Counsel (as deﬁnefl below) and bounsel for ‘Toyoda Gosei and this \
Agreement has been reached as a result of those negotiations;

WHEREAS, Direct Purchaser Plaintiff, through its counsel, has conducted an
investigation into the facts and thé law 1'egarding the Action and has concluded that
resolving the claims against Toyoda Gosei, according to the terms set forth below, is in
the best interest of the Direct Purchaser Plaintiff and the Settlement Class because of the \
payment of thé Settlement Amount and the value of the Coo’peraﬁqn (as those térms are
defined below) that Toyoda Gosei has agreed to provide pursuant 1o this Agreement;

WHEREAS, the Action will continue against Defendants (as defined below) that
are not Releasees (as defined below);

WHEREAS, Toyoda Gosei, despite its belief that it is not liable for the claims
asserted and its belief that it has good defenses thereto, has nevertheless agreed to enter  /
. into this Agreement to avoid furthér expense, inconvenience, and the di straction of
burdensome and proiracted Iiligétion, and to obtain the releases, ordels, and judgmen’g

contemplated by this Agreement, and to put to rest with finality all claims that have been

or could have been asserted against Toyoda Gosei with respect to Automotive Hoses



/

based on the allegations in.the Action, as more particularly set out below;

WHEREAS, Toyoda Gosei has agreed to provide Cooperati‘oﬁ to Direct P/urchasér
Plaintiff in the ongoing prosecution of the Actjon as set forth in this Agreement, and such
Cooperation will reduce Dir?.ct Purchaser Plaintiff’s substantial burden and ex-pense'
associated with prosecuting the Action: l

NOW, THEREF Qi{E, in consideration of the cov‘enahts, agree_xﬁ@nts,-_ and releases
seI.' forth hérein z.md for'other good and valuable consi‘de_ration, and intending to be legally
botn d, itis agréed by and among the undersi g‘ned that the Action be settled,

_ compromised, and giismissed on the merits with prejudice as to the Releasees and, except
as hereinafter provided, without costs as to Direct Purchaser Plaintiff, the Setﬂemént
Class, or Toyoda Gései, subject to the app;oval'of th‘e Court, on the following terms and

\

conditions: . s
A, Definitions,
1. “Cooperation” refers to those provisions set forth below in Section F.
2. “Coopcration Matc;riais” means any infonnaﬁ'on, testimony, Documents

~

(as defined below) or other material provided by Toyoda Gosei under the temis of this
Agreement,

3. “Defendant” means, for purposes of this Settlement Agrcemcnt only, any
one or-more of the following: Toyoda Gosei Co., Ltd., Toyoda Gosei North America

Corp. and TG Missouri Corp. ,

4, “Direct Purchaser Plaintiff” means the Settlement Class Me”mber, as

defined in Paragraph 11, below, who is the named plaintiff in the Complaint.



, :
5’ “Dogument” is definéd to be synonymous in meaning'and équal in scope

to the usage of this term in Rule 34(a) of the Federal Rules of Civil Procedure, including
. N ' )

without limitation, electronically stored information. A draft or non-identical copy is a

separate document within the meaning of this term. For purposes of this Agreement,

Document shall ineludc all English translations in Toyoda Gosci’s custody, possession or

)

control as of the Execution D\ate of this Aéreement.
6. "Exeéixtion Date” means November 1, 2018.
7. “Réleasees-” shall ref('e.r- to Toyoda Gosei Co., Ltd., To'yoda- Gosei North
America C()_r,p., and TG Missouri Corp., their i:arents, s*;ubsidiaries, affiliates, cﬁvisions,
predecessors, successors and aséigns, and their respective past and present officers,

directors and employees, Releasees does not include any Defendant in.the MDL

Litigation other than Toyoda Goséi.

8. “Releasors™ shall 1'efei' to Direct Purchaser Plaintiff and the Settlément
Class Members, as well as each of their parents, subsidiaries, affiliates, divisio'ns,

predecessors, and successors, and their respective past and present officers, directors and

employees.
9. For purposes of this Agreement, the “Settlement Class” is defined as:

All individuals and entities who purchased
Automotive Hoses in the United States directly from
Defendants (or their subsidiaries or affiliates) from
February 1, 2004 through the Execution Date ¢f this
Agreement (“Settlement Class Period?). Excluded
from the Settlement Class are Defendants, their
present and former parent companies, subsidiaries,
and affiliates, federal governmental entities and
{ instrumentalities of the federal government, and
states and their subdivisions, agencies and



instrumentalities.

10.  “Settlement Class Counsel” shall refer to the following law firms: Freed
Kauner London & Millen LLC, 2201 Waukeéan Road, Suite 130, Barinockbl.lm, IL
60015; Kohn, Swiﬁ'&' Graf, P.C., 1600 Market Street, Suite 2500, Philadelphia, PA
19103; Preti, Flaherty, Beliveau & Pachios, LLP, One City Center, Pdrtla.nd, ME 04101;
and Spector R?seman & Kodroff, .P.C., 1818 Market Street, Suite 2500, Philadelphia, PA
19103.

11, “Settlement Class Member” means each member of the‘SettlemeI;t Class
who has not validly elected to be excluded from the Settlement Class.

12, “Settlement Amount” shall be US $7,555,555 as specified in Paragraph
24, The Settlement Amount is subject to réduction based on valid requests for exclﬁsi;)n ‘
as set forth in Paragrapil 27.

13. “Settlement Fund” sha}l be the Settlement Amou)nt plus accrued interest
on said amount as set forth in Paragraph 25,

14, “Automotive Hoses” means low-pressure rubber hoses used in automobile

engine compartments and.plastic and resin tubes used in automobile engine

~

‘

compartments and fuel tank modules.

ditist Toyaida' Goseh,

B. - Abproval ofiltis Agreeiieht and Dismilssaliof Elalms Ag

N

15, Direct Purchaser Plaintiff and Toyoda Gosei shall use their best efforts to
effectuate this Agreement, including COOperafing in seeking the Court’s approval for the
cstablishment of procedures (including the giving of class notice under Federal Rules of |

Civil Procedure 23(c) and (e)) to secure the complete and final dismissal with prejudice



of the Aé:fion as to the Releasees only,

16, ~ «Direct Purq’haser Plaintiff shall submit to the Court a motion secking
preliminary approval of this Agreement (the “Motion™). The Motion shall include the
proposed form.of an order preliminarily approving this Agreement. Before submission,
Toyoda Gosci shall have a reasonable opportunity to review and commént on the Motion
and proposed oxder, and Direct Ptigchaser Plaintiff shall reasonably consider Toyoda
Gosei’s comments. |

17. Direct Purchaser Plaintiff, at a time to be decided in its sole discretion,
shall submit to the Court a motion for authorization to disseminate notice of the
settlement and final judgment contemplatcd‘by this Agreément to the Settlement Class
(the “Notice Motion™). The Notice Motion shall include a proposed form of, method for,
and proposed dates of dissemination of notice. Before submission, Toyoda. Gosei shall
have a reasonable opportunity to review and comment on the Noticé Motion, and Direct
Purchaser Plaintifl shall reasonably consider Toyoda Gosei’s comments.

18.  Direct Purchaser Plaintiff shall seck the entry of an or(.ier and final
judgment, the text of which Direct Purchaser Plaintiff and Toyoda Gosei shall agree
upon, and such agreement will not be unreasonably withheld. The terms of that proposed
order and final judgment will include, at a minimum, the substance of the followihg
provisions:

(@) . certifying the Settlement Class described in Paragraph 9 pursuant to Rule

23 of the Federal Rules of Civil Procedure, solely for purposes of this seftlement as a

settlement class;



(b) ~ as to the Action, approvmg finally this settlement and its terms as being a
fair, reaeonable and adequate qetﬂement as to the Settlement Class Members thhm the
meaning of Rule 23 of the Federal Rules of le Procedure and directing its

‘consummation according to its terms;

(c) as to Toyoda Gosei, directing that the Action be dismissed with prejudice ~

s

and, except as provided for in this Agreement, without costs;
{d)-  reserving exclusive jurisdiction over the settlement and this Agreement,
including the administration and consummation of this settlement, as well as over Toyoda
Gosei, for the duration of its provision of Cooperation pursuant to this Agreement, to the
United States Distric; Court for the Eastern District of Michigan; |
(e) determining under Federal Rule of Civil Proceduxe 54(b) that there is no

just reason for delay and directing that the judgment of dismissal as to Toyoda Gosei

\,

\

shall be final; and

() providing that (i) the Court’s certification of the Settlement Class i
without prejudice to, or waiver of, the rights of any Defendant, including Toyoda Gosei,
to contest certification of any other class proposed in the MDL Litigation, (ii) the Court’s
findings in this order shall have no effect on the Court’s riling on any motion to certify
any class in the MDL Litigation or on the Couft’s ru l'ings concerning any Defendant’s
motion; and (iii) no party may cite or refer to the Court’s approval of the Settlement Class

P
as persuasive or binding authority with respect to any motion to certify any such class or
.

any Defendant’s motion.

19.  This Agreement shall become final when (i) the Court has entered a final

-
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order certifying the Settlement Class described in Paragraph 9 and approving this

Agzegment under Federal Rule of Civil Procedure 23(e) and has entered-a_ﬁnal judgment
dismissing the Action with prejudice as to Toyoda Gosef and without costs other than
those pfovided for in this Agreement, aund (1) the ﬁme for appeal or to seek permission to
appeal from the Court’s approval of this Agreement and entry of a final judgment as to
Toyoda Gosei described in (i) hereof has expired or, if appealed, approval of this
Agreement and the final judgment as to Toyoda Gosei have been affirmed in their
entirety by the Cou;t of last resort to which such appeal has been taken and such
affirmance has become no longer subject to further appeal or review, It is agreed that the
provisions of Rule 60 of the i’ederal Rules of Civil Prqcédure shall not be .takelyi‘nto
account in c.leﬁermining the above-stated times. On the date that Direct Purghaser Plaintiff
and Toyoda Gbsei have executed this Agreement, Direct Purchaser Plaintiff and Toyoda
Gosei shall be bound by its terms and this' Agreement shall not Be rescinded except in
accordance with Paragraph 45 of this Agreement. '

20. Neither this Agreement (whether or not it becomes final) nor the final
judgment, nor any negotiations, documents and discussions associated with them shall be
deemed or construed to be an admission by Toyoda Gosei, or evidence of any \‘/iolation of
any statute or law or of any lia-bility or wrongdoing whatsoever by Toyoda Gosei, or used
against .Toyoda Gosei as evide}nce of the truth of any of—the claims or allegations
contained in any complaint or any ,othcr pleading filed in the MDL Litigation, and
evidence thereof shall not be discoverable or used in any way, whether in the MDL
Litigation, arbitration, or other proceeding, against Toyoda Gosei. Neither this

4
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Agreement, nor any of its terms and provisions, nor any of the negotiations or
proccgdings connected with it, nor 'a‘ny- other ac/tion taken to carry out this Agreement by
Toyoda Gosei, shall be referred to, offered as ¢évidence or received in evidence in any
pending or future civil, criminal, or administrative action, arbitratioi{, or proceedings,
except in a proceeding to enforce this Agréemcnt, or to defend against the assertion of

’ < -
Released‘Claims, or as otherwise required by law. Nothing in this Paragraph shall prevent
Direct Purchaser Plaintiff from using and/or introducing into e\v'idencefCooperat‘ion
Materials produced pursuant to the provisions of Section F, against any other Defendants
in the MDL Litigation, 12-md-02311.

)

C. Release, Discharge, and Covenant Not to Sue.

21 Inaddition to the effect of any final judgment entered in accordancé. with
this Agreement, upon this Ag‘reement becoming final, as set out in Paragraph 19 of this
Agreement, and in consideration of payment of (the éetrlement Amount, as specified in
Paragraph 24 of this Agreement, into the Settlement Fund, and for other valuable
,consicieration, the Releasecs shall be completely released, acquiitted, and forever
discharged from any and all claim_s, demands, actions, suits, causes of action, whether
class, individual, or otherwise in nature (whether or not any Settlement Class Member
has objected to the settlcmer‘ljt or makes a claim upon or participates in the Settlement
Fund, whether directly, representatively, derivatively or in any other capacity) under any
federal, state or local law of any jurisdiction in the Unitcd States, that Releasors, or each

of them, ever had, now has, or hereafter can, shall, or may ever have, that now exist or
1

may exist in the future, on account of, or in any way arising out of, any and all known



, ' . )
and unknown, forese’cn and unforeseen, suspected or unsuspected, actual or contingent,
liguidated or uinliquidated claims, injuries, damages, and the consequences ;thenteof in é’n‘y
wa_)‘} arising out ofor l-cléthag in any way to any 'conéuct prior ‘to the Execution Date
' alleged in the Complaint or-any act or omission of the Releasees (or any of them) allcged
in the Complaint con_cerniné price fixing, bid rigging, or ﬁnarket or customer éllogat‘i'on of -
Automotive Ioses including b’u% not limited to any coé’duct and causcs of action alleged
or asserted or that could have been alleged or assefted; in any clas§ action or other
complaints filed in ﬂ}é_, Action (the “Released Claims™), provided however, that nothing

7 ;
herein shall release: (1) any'clai_ms based on indirect purchases of Automotive Hoses; (2)
claims involving any negligence, personal injury, breach of contract, bailinent, failure to
deliver lost goods, damaged or delayed goods, product d’efect; breach‘lo'f product
warr.anty, sécurities, or similar claim relating to Automotive Hoses; (3) claims brought
outside the United States relating to purchases of Automotive Hoses outside the Uﬁit?,d
States; (4) claims‘ll)rought under laws other than those of the United States relating to
,

pumhases of Automgﬁve Hoses outside the United States; and (5) claims .concerning any
product other than Automb;ive Hoses. Relcasqrs shall not, after the date of this
Agreement, seek to establish liabiiit}} against any Releasee as to,¢ in whole or in part, any
of the Released Claims unless the Agreement, for any reason, does not become final, or is
rescinded or otherwise fails to become effective, .

22.  Inaddition to the provisions of Paragraph 21 of this Agreement, Releasors

. hereby expressly waive and release, solely with respect to the Releascd Claims, upon this .

Agreement becoming final, any and all provisions, rights, and benefits, conferred by §

10 -



1542 of the California Civil Code, which states:
CERTAIN CLAIMS NOT AFFECTED BY GENERAL RELEASE,
A |GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING

J THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST
HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT

WITH THE DEBTOR; .
or -by an‘yAlaw of any state or te‘nﬁor'y of the United States, or principle of ¢ommion law,
which is similq, comparable, or equ‘i,valez‘lt to § 1542 of the California Civil Code, Each
Releasor may hereafter discover facts other than or differgnt ﬂom 'thosé WhiC}Il he, she, or
it knows or believes {0 be true with respect to the claims that are released pursuant to thie
provisions of Paragraph 21 of this Agreement, but each Releasor hereby expressly waives
and fully, finally, and. forever settles and releases, upon this Agreement becoming final,
any known or unknown, suspected or unsuspected, co)ntingent or non-contingent claim
that Toyoda Gosei and Direct Purchaser Plaintiff have agreed to release pursuant to
Paragraph 21, whether or not concealed or hidden, without regard to the subsequent
discovery or existence of such di‘fferent or additional facts.

23.  Toyoda Gosei and the other Releasees release any and all claims, rights or
causes of action or liabilities wl1at§oever, whether based on federal, state, local, statutory
or common law or any o;her law, rule or regulation, including both known claims and ‘
unknown claims (as set forth in Paragraph 22), that haw;, been or could have been
asserted iq the Action or in any other action or proceeding by Toyoda Gosei or the

Releasees or any of them or the successors and assigné of any of them against the Direct

Purchaser Plaintiff, any Settlement Class Member, or their attorneys, which arise out of

11
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01; relate to the institution, prosecution, or settlement of the Action (except for claims to
enforce the lerms of the Agreement).
D.  Setflement Amount,

24, Subject to the provisions hereof, and in full, complete and final settlement
of the Action as provided herein, Toyoda Gosci shall pay the Scttlement Amount. The
Settlement Amount, subject to the adjustments outlined in the cc-)nﬁdential letter between
Toyoda Gosei and Tﬂe Settlement Class, shall be paid by wijre transfer into an escrow
account in United -St’ates Dollaré to be administered in accordance with the provisions of
Paragraph 25 of this Agreement (the “Escrow-Account”) within thirty' (30) business dai/s

after the Execution Date,

25.  Escrow . Account.

(a) An Escrow Account shall be maintained at The Huntington National
Bank. Such escrow shall be administered under the Court’s cbntinqing supervision and
control.

(b) All payments into the Escrow Account shall, at the direction of Settlement
Class Counsel, be invc;tcd in instruments or accounts backed by the full faith and credit
of the United States Government or fully insured by the United States Government or an
agency thereof, including U.S. Treasury Bills, U.S. Treasury Money Market Funds or a
bank account insured by the Federal Deposit Insurance Corporation (“FDIC”) up to the
guaranteed FDIC limit. Any interest earned on any of the foregoing shall become part of
the Settlement Fund. Toyoda Gosei shall have no responsibility for, or liabi.lity in

connection with, the Settlement Fund or Escrow Account, including, without limitation,

12
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the investment, administration, loss, maintenance, or distribution thereof,
(¢)  The Settlement Fund held in the Escrow Account shall be deemed and
considered to be in custodia legis of the Court, and shall remain subject to the jurisdiction

of the Court, until such time as the Settlement Fund shall be distributed pursuant to this

Agreement or further ord,er(é) of the Court.
I (d) Subject to the limitation set forth in Paragraph 28, reasonable
disbursements for expénses associated with providing notice of the settlement to the
Settlement Class, expenses f;)r maintaining and administering the Settlement Fund, and

- taxes and expenses incurr.ed in connection with taxation mat‘ters may be paid without
approval from the Court and shall not be refundable to Toyoda Gosei in the event the
Agreement is disapproved, rescinded, or otherwise fails fo become effeéﬁve, to the extent
such expenses have actually been expended or incurred. Any refund that becomes owed
to Toyoda Gosei pursu;mt to Paragraph 27 may be paid out o;‘.‘ the Escrow Account
without approval from the Court. No other disbursement from or distribution of th@
Settlement Fund shall be ﬁmdc without prior approval of the Cout.

(e) The Escrow Account is intended by the parties he;reto to be treated as a
“qualified settlement fund” within the meaning of Treas. Reg. § 1,468B-1, and to that end
the parties hereto shall cooperate with each other and shall not take a position in any
ﬁling or before a.ny tax authority that is inconsistent with such treatment. At the request .
of Toyoda Gosel, a .“rcla—tion back election” as degcribed in Treas. Reg. § 1.468B-1(j)

shall be made so as to enable the Escrow Account to be treated as a qualified settlement

fund from the earliest date possible, and the parties shall take all actions as may be

13



necessary or appropriate to this end. At thedirection of Settlement Class Counsel, taxes
or estimated taxes shall be paid on any income earned on the funds in the Escrow

“

Account, whether ornot final approval haS' occurred. In the event federal or state income
tax liability is ﬁna'lly assessed against and paid by‘TOYOda Goscli_ as a result of any
income earned on the funds in the Escrow Account, Toyoda Gosei shall Ee entitled to
reimbursement of such payment from th;e funds in the Escrow Account after approval of
the Court, whether or not final approval has occu‘rried. Toyodé Gosei will use reasonable
efforts to resist any such assessment or payment. Except as set forth in this Paragraph,
Toyod.a Gosei and any Releasee, and their respective counsel, shall have no responsibility
to make any:tax filings related to the Settlement Fund or to pay any taxes or tax exXpenses
with respect thereto, and neither Toyoda Gosei nor any Releasee rior their respective
counsel shall have any liabi}i.ty or responsibility for the taxes or expenses incurred in
connection with taxation mattefs.

) If this Agreement does not receive final Court approval, including final
approval of the Settlement Class as defined in Paragraph 9, or if the Action is not
certified as a class action for settlement purposes, or if the Agreement is rescinded or
otherwise fails to become effective, then all amounts' paid by Toyoda Gosei intf) the
Seﬁlemen’c Fund (other than costs expendéd or incurred in accordance with Para graph
25(d)), shall be returned to Toyoda Gosei from the Escrow Account along witI; any

interest accrued thereon within thirty (30) calendar days of the Court’s denial of final

approval of the Agreement or Scttlement Class.

14



! 26. Exclusions..

Within ten (1 O) days after the end of the period to request exclusion from the
Settlement Class, Settlernent Class Counsel will cause "c’o‘pieslof timely requests for
exclusion from the Settlement Class to be p’rox'/ided to counsel for Toyoda Gosei. With

respect to any-potential Settlement Class Member who requests exclusion from the

Settlement Class, Toydda Gosei reserves all of its legal rights and defenses, including,

but not limited to, any deténses relating 1o Wllethér the excluded Settlement Class
| Memberisa djreét purchaser of any allegedly price-fixed Automotive Hoses or has‘
standing to bring any claim. Any potential Settlement Class Member who reques)ts

exclusion from the Settlement Class shall not be precluded; restricted, barred or limited in

{

any way from participatiﬁg in any future setﬂemehté relating to other Qefendants in the
Action: |

27.  The Settlement Amount is subjed to reduction based on valid and timely
requests for e){_clusi_on in accordance with the terms set forth in a separate, confidential
letter between Toyoda Gosei and the Settlemlent Class. The confidential letter may be

provided to the Court or to Government Entitigs (defined below) for in camera review
{

upon their request.

28, Paymehvaf Seitfeueit Bxpenses,

(a) Toyoda Goset a;grees to permit use of a maximum of threeihundrcd‘
thousand US dollars ($300,000 USD) (which limitation is foectivé up until the final
approval of this settlement) of the Settlement Fund towards the costs of notice to the"

Settlement Class and the costs of administration of the Settlement Fund as set forth in

15
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Paragraph 25(d). The notice and administration expenses are not recoverable by Toyoda
Gosei il this Settlement does not becoine final or is 1‘éscinded or other‘wis‘e fails to
become effective to the extent such funds have actually been ekpended or the expenses
havu been incurred for notice an;l administration costs. Oiher than'as set forth in this
Pmagraph 28, and in Paragraphs 25 and 32, Toyoda Gosei shdll not be liable for any of
the costs or expenses of the litigation of the Action, including aLtomcys’ fees, fces and
expenses of expert witnesses and consultants, and costs and expense/s; associated with

. .
discovery, motion practice, hearings before the Court or any Special Master, appeals,
trials or the negotiation of other settle‘ments,.or for class administration and- costs.

(b) Wi;hin ﬁﬁeen (15) business days after the .Eéaecution Date Toyoda Gosei
will supply to Settlem‘ent Class ,Counsel; in an electronic mailing format, the hames and
addresses of putative Settlement Class Members to wﬁom it or its subsidiaries or
afﬁliates directly sold Automotive Hoses during the Settlement Class Period to the extent
they are identifiable through reasonable efforts, ana to the extent not previously provided
1o Settlement Class Counsel.

E. The Setﬂemeni Fund

Pt T T . e e £ o

29.  Releasors shall look solely to the Settlement Fund for settlement and
satisfaction, as pLov1ded herein, of all Released Claims against the Releasees, and shall

have no other recovery against Toyoda Gosei or any Releasee.

30.  After this Agreemcnt becomes final within the meaning of Parag1 aph 19,
the Settlement Fund shall be dlstrlbuted in accordance with a plan to be submlltcd to the

Court at the appropriate time by Settlement Class Counsel, subject to approval by the

16



Court. In no event shall aﬁy Releasee have any,re’spoﬁsibility, financial obligation, or
liability whatsoever with respect to the in vestment, distribulion, or administration of the
Settlement Fund, including, but not limited t',o, the c'osts and expenses of such distribution
and administration ¢>£cept as expressly otherwise provided in P;xragraphs 25(d) and 28 of

this Agreement.

S

31, Direct Purchaser Plaintiff and Settlement Class Counsel shall be
reimbursed and indemnified solely out of ‘the Settler%ent Fund for all expenses and.costs,
as provided by Court Order and the provisions of Paragtaphs 25(d) and 28(a). To’yoda
Gosei and the other Releasees shall not be liable for any costs, fees, or expenses of the
Direct Purcha's.er Plaintiff or the Settlement Class’s respective attorneys, experts,
advisors, agents, or representatives, but all such costs, fees, and expenses as approved by
fhe Coturt, or authorized by Paragraphs 25(d) and 28, shall be paid out of the Settlement
Fund. |

32.  Settlement Class Counsel’s Attorneys’ Fees, Reimbursement of
Expenses, and Incentive Awards for Class Representatives..

(a) Subject to Court approval, Direct Puré:haser Plaintiff and Settlement Class
Counsel shall be reimbursed and paid solely out of the Settlement Fund for all past,
current, or future litigétion costs and expenses and any award of attorneys’ fees. An
incentive awards to the Direct Ple‘chaéer Plaintiff, if approved by the Court, will also be
paid solely out of the Settlement Fund. Attorneys’ fees and costs and expenses awarded
by the Court shall be payablé from the Settlement Fund »ixpon award, notwithstanding the
existence of any timely filed objections thereto, or potential appeal fherefrpm, or

collateral attack on the settlement or any part thereof, subject to Settlement Class

17



Counsel’s obligation to make appropriate refunds or repayments to the Settlement Fund
with iﬁterest, if and when, as a result of any appeal or further proceedings on remand, or
successful collateral attack, the fee or award—of costs and expénses is reduced -or reversed,
or in the event the Settlement does not become final or is rescinded or otherwise f‘ails to
beeome effective,

(b) The procedure for and the allowance or disallowance by the Court of the
application by Settlement Class Courisel for attorneys’ fees, costs ar'.xd expenses, and
incentive awards for class representatives to be paid out of the Settlement Fund are not
part-of this Agreement, and are to be considered by the Court separately from the Court’s
consideration of the fairness, reasonableness and adequacy of the Settlement, and any
order or proceeding relating to a request for attorneys’ fees and reimbursement of
expenses, or incentive awards for class representatives, or any appeal from any such
| order shall not operate to terminate or cancel this Agreément, or affect or delay the
finality of 1h{e judgment approving the settlement. -

(c) Neither Toyoda Goseinor any other Releasee under this Agreement shall
have any responsibility for, or interest in, or liability whatsoever with respect to any
payment to Settlement Class Counsel of any Fee and Expense Award in the Action.

F.  @copeiation, |

33.  Inreturn for the Release and Discharge provided herein, Toyoda Gosei
égrecs to pay the Settlement Amount and agrees to use its best efforts to provide
satisfactory and timely Cooperation, at its expens;e, as set forth specifically below, until

the later of the entry of the final judgment or judgments with respect to all the remaining
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Defendants in the Action or dismissal with prejud:ice of those Defendants and when such
judgments or di‘sm'i‘ssals\become “final™ as described in Paragraph 19. Cooperation will
take place coﬁsistent with th'e timing set forth s‘p‘eci‘ﬁéally below, and in a m‘a@er'that
complies wi?h Toyoda Gosei’s obligations fo the United States Department of Justice
(“DOJ™) and/or other government éptities, (collectively referred to herein as
“Government Entities™), All Cooperation shall be coordinated so as to avoid all
unnecessary duplication and expense, shall otherwise be reasonable, aI:d shall not impose
undue burden and expense on Toyoda Gosei to the exten.t p.racticable.

. 34, To the extent it }';as not alreac{y done so, within 45 days of the Execution

) ‘ v y
Date, Toyoda Gosei will produce all documents Toyoda Gosei produced to the DOJ as of
w

the Execution Date of this Agreement relating to the DOJ’s investigation into alleged
competition violations with respect to Automotive Hoses. Thereafter, in the event that
Toyoda Gosei produces Documents or provides declarations, affidavits, written responses
to discov;:ry; or an attorney proffer (either in response to aﬁy discovery request pursuant

- to 'the Federal Rules of Civil Procedure or pursuant to any settlement cooperation

oingation) to any opposing party in the Action or in any other Automotive Hoses action

within 2:15-cv-03200 (a “Relevant Production™), Toyoda Gosei shall provide all such

~

Documents, declarations; affidavits, written discovery responses, or proffers to -
Seﬁlemcnt Class Counsel no later thart making the Relevant Production. In the event that
Toyoda Gosei does not substantially complete document discovery to opposing parties as
contempr]z__lted, Toyoda Gosei will consider in good faith reasonébly tailored requests by

!

Direct Purchaser Plaintiff'to produce further documents, provided the reguest would not

~
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impose undue burden on Toyoda Gosei. All cufrently pending discovery requests will be
withdrawn, and no further discovery will be sought from any Toyoda Gosei entity other
tl{an as provided for in this A'greﬁnen_t.

35. No lafer than 90 days after the Court preliminary approves lhis.
Agreelﬁcnt, Toyoda Gosei will use its reasonable best' efforts to substantially complete
~ the pr'.oduction to Direct Purchaser Plaintiff of pre-existing sales and cost trarisactional
data relating to Automotive Hoses Toyoda Gosei sold directly in the United States
. (“Transactional Data”), to the extent such data exists and to the extent it is reasonably
accessible and is rea'sonably'availablé in Toyoda Gosei’s records. The time period for this
prodx_lction will be January 1, 2002 through December 31, 2014. Toyoda Gosei shall also .

provide or make available reasonable assistance to Settlement Class Counsel in
\

’

understanding the transactional data produced, including, ﬁf appropriate, a reas‘onable
number of communications with Direct Purchaser Plaintiff's experts and between
technical personnel. Notwithstanding any other provision in this Agreement, Settlement
Class Counsel égree that they shall maintain all Transactjonal Data that Toyoda Gosei
will produce as “Highly Confidential.” as said dési gnation is described in the Pro‘tectivg
Order entered in the MDL Litigation (the “Protective Order™), subject to any challenge
. , :

that any party may make pursuant to the Protective Order and any orders of the Court.

'36. This Agreement does not restrict Settlemeﬁt Class Counsel from attending
and/or participating in any deposition in the MDL Litigation. Toyoda Gosei will not

object to Settlement Class Counsel attending and/or participating in depositions of

Toyoda Gosei witnesses, to the extent Settlement Class Counsel’s participation does not



-

expand the time Iallorted for the deposition pursuant to applicable stipulations or orders in
the MDL Litigation.

37.  Toyoda Gosei flirther agrees to make reasonab‘lé‘best efforts to make two
(2) persons, whose identities will be subject to a meet-and-confer by Toyoda Gosei and
Settlement Class Counsel, available for interviews and depositions; provide declarations
or affidavits-from each of those same persons in qo.nlnectibn with Direct _Purchasgr
Plaintiff's class.certification motion or oppdsition \to a mot@on for summary judgment,
and if the case is tried against any remaining defen&ants, make those pérsons available to
testify at trial. -

| 38. in addition to its other Cooperation obligations set forth herein, Toyoda
Gosei agrees to authenticate, establish as business records, or otlierwise establish any
other neéessary foundation for admission iqto evidence up to fifty (50) of Toyoda Gosei’s
Documents and the Transactional Data produced orto be produced. Settlement Class
Counsel agree t6 use their best efforts to obtain sﬁpu]atiops that would avoid the need to
call Toyoda Gosei witnesses at trial for the purpose of obtaining such evidentiary
foundations.

39.  Notwithstanding any other provision in this Settlement Agreement,
Toyoda Gosei may assert where applicable the work product doctrine, the attorney client
privilege, the joint defense privilege, and the common interest privilege with respect to
any Cooperation Materials requested under this Settlement Agreement. If any Documents

protected by the attorney client privilege, the work product doetring, the joint defensce

_privilege, and/or the common interest privilege are accidentally of inadvertently
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produced upon notice by Toyoda Gosei of such madvex’tem producuon these Documents
. shall plomptly be destroyed and/or returned to Toyoda Gosei’s Counse] and their
pmduc‘uon shéll in no way be construed to have waived in any manner any pnwlcge or
plotecnon attashcd to such Documents No Docurnent shall be withheld under a claim of
privilege if I;wduced to any Government Entity, unless clawed back from that
Governrﬁe'nt Entity pursuant to Rule 502 or otherwisé.)

40.  Direct Purchaéer Plaintiff and Settlement Class Counsel agree they will
not use the infbmmtion provided by Toyoda Gosgi' or the other Releasees or their
representatives under this Agreet-netit for any purpose other than the prosecution of
claims against an)./ other dqfen’dant in the MDL Litigation, and will .use it only in the
Action and any other case in the MDL Litigation consistent with the Protective Order and.-
will not use it beyond what is reasonably necessary for the prosecution of claims in the
MDL Litigation or as otherwise required by law. All Documents and other Cooperation
‘ Materials provided pursuant to this Agreement shall be governed by the terms of the
Protective Order as if they had been prodﬁced in response' to discovery requests, and
Toyoda Gosei shall have the right to desigrllate any and all appropriate Documents and
other Cooperation Materials as “Highly Confidential® pursuant to the Protective Order,
subject to any challenge that any party may make pursuant to the Protecti‘ve Order and
any orders of the Court.

41.  Toyoda Gosei’s obligations to provide Cooperation shall not be affected

by the releases set forth in this Agreement. Unléss this Agreement is rescinded,

disapproved, or otherwise fails to take effect, Toyoda Gosei’s obligations to provide
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Cooperation under this Agreement shall continue in accordance with the provisions of
Paragraph 33.

42, In the event that this Agrecm(;,‘nt fails to receive final approval by the
Court as contemglf;tcd in Paragraphs 15-19 h&;:rcof', including final approval of the
“Settlement Cla_ss” as defined in Para'graph 9, orin the eveﬁt that it is terminated by
either party under any provision herein, the parties agree that neither Direct Purchaser
Plaintiff nor Settiement Class Counsel shall be permitted to introduce into evidence
against Toyoda Gosei, at any hearing or tiial, or in su_p\port of any motion, opposigon or
other pleading in the Action ot in any-other federal or state or foreign action alleging a
violation of any law relating to the subject maﬁer of th;e Action, any deposition
testimony, any Documents, or aﬁy other Cooperation Materials provided by Toyoda
Gosei and/or the other Reieésees, their coﬁnéel, or any individual only made available by
Toyoda Gosei pursuant to Cooperation (as opposed to ﬁom other sources or pursuant to a
court order). This limitation shall not apply to any discovery of Toyoda Gosei which
Settlement Class Counsel participates in as part of the MDL Litigation with other parties.
Notwithstanding anything contained herein, Direct Purchas'cr Plaintiff and the Settlem;aht
Class are not relinquishing any rights to pursue discovery against Toyoda Gosei in the
event that this Agreement fails to receive final approval by the Court as contemplated in
Paragraphs 15-19 hereof, including final approval of the “Settlement Class” as déﬁned in
Paragraph 9, or in the event that it is terminated by either party under any provision
hefein.

43.  Toyoda Gosei need not respond to discovery requests made pursuant to

23
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the Federal Rules of Civil Procedure from Direct Purchaser Plaintiff or otherwise
participate in the Action during the pendency of the Agreement, including respondingﬁ,to
any document production and otl‘h,er discovery deadlines ordered in the Action. This
withdrawal of discovery and pending motions shall be without prcju_'dice to reinstating
such discovery or motions if this Agreement fails to receive final approval by the Court
or in the event that it is terminated by either party under any provision herein. Other than
to enforce the terms of this Agreement, neither Toyoda Gosei nor Direct Purchaser
Plaintiff shall file motions against the other, in the Action, during the pendency of the
Agreement.

44.  If Settlement Class Counsel believes that Toyodé Gosei has refused to use
its best efforts to cooperate under the terms of this Agreement, Settlement Class Counsel
shall me;et and confer with Toyoda Gosei. Upon reaching an impasse in any meet and
confer, Settlement Class Counsel may seek an Order from the Court compelling Toyoda
Gosei to use ‘best efforts. Nothing in this provision shall limit in any way-Toyoda Gosei’s
ability to defend the level of cooperation it has provided or to defend its compliance with

the terms of the Cooperation provisions in this Agreement.

G. Rescission if this Agreement is Not Approved or Final Judgment is Not
Entered '

45.  If'the Court refuses to approve this Agreement or an); part hereof,
including if the Court does not cortify a settlement class in accqr_dancc with the specific

Settlement Class definition set forth in this Agreement, or if such approval is modified or

set aside on appeal, or if the Court does not enter the final judgment provided for in

24



~

Paragraph 18 of this Agfegment, or if the équrt enters the final judgment and appellate
review is sought, aﬁd on SI’mh feview, such final judgment is not affirmed in)its entirety,
then Toyoda Gosei and Direct Purchaser Plaintiff shall each, in their sole discretion, have
the option to rescind this Agreement in its entirety. The provisions of Pamgraphs 25(d)
and 28(21). of this Agrgae’r’ne.nt Vshall remain in effect in the event this Agreement is
rescinded. Written notice of the ‘exercise of any such right to rescind shall be made
according to the terms Qf Paragraph 56. A modification or reversal on app'eal of any
amount of Settlement Class Counsel’s fees and expenses awarded by the Court from the
Settlement Fund shall not be deemed a modification of all or.a part of the terms of this
Agreement or such final judgment,

46. | Tn the event that thi§ Agreement does not become final as set forth in
Paxégraph 19, or this Agreement otherwise is terminated pursuant to Paragraph 45, then -
this Agreement shall be of no force or effect and any and all parts of the Settlement Fand
caused to be deposited in the Escrow Account (including interest earned thereon) shall be
returned forthwith to Toyoda Gosei less only disbursements made, or the amount of
obligations already incurred, in accordance with Paragraphs 25(d) and 28(a) of this
Agreement. Toyoda Gosei and Direct Purchaser Plai‘ntiff expressly reserve all their
respective rights and defenses if this Agreement does not become final. -

47.  This Agreement shall be construcd and interpreted to effectugte the intent
of the parties, which is to provide, through this Agreement, for a complete resolution of
the relevant claims with respect to each ﬁeleasée as provide«i in this Agreement"in '

exchange for the payment of the Settlement Amount and Cooperation by Toyoda Gosei.

A
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48.  Toyoda Gosei shall submit all materials required to be sent to approﬁr’iate

Federal and State officials pursuant to the Class Action Fairness Act of 2005, 28 U.S.C,

L

§1715.
| 49. Toyoda Gosei, Direct Purchaser Plaintiff, and Settlement Class Counsel
agree not to disclose publicly,or to any other person the terms 9f this Aggeemem uﬁti‘l‘this
Agreement is fully executed by all parties,

50.  This Agreement does not settle or compromise any claim by Direct

 Purchaser PlaintifT or any Settlement Class Member asserted in the Complaints or, if

amended, any subsequent complaint, against 'z;ny Defendant or alleged co-conspirator
other than Toyoda Gosei and the other Releasees. All rights against such other
Defendants or alleged co-conspirators are specifically reserved by Direct Purchaser
Plaintiff and the S;:ttlement Class. All rights of any Settlement Class Member against any
and all former, current, or future Defendants or co-conspirators or any other person other
than: Toyoda Gosei and the other Releasees, for sales made by Toyoda Gosei and Toyoda
Gosei’s alleged illegal conduct are specifically reserved by Direct Purchaser Plaintiff and
Settlement Class Members. Toyoda Gosei’s sales to the class and its alleged ﬂlcga]
conduct shall; to the extent permitted or authorized by law, remain in the Action as a
potential basis for damage claims and shall be part of any joint-and-several liability
claims against other current or future Defendants in the Action or other persons or entities
other than Toyoda Gosei and the other Releasees. Toyoda G'OS.ei shall not be responsible

for any payment to Direct Purchaser Plaintiff other than the Settlement Amount.

]
‘
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'b 51,y The United States District Court for the Eastern District of Michigan shall
retain jurisdiction over the implé;meritatioh, interpretation, enforcement, and perfor’mahce
of this Agreement, and shall have exclusive jurisaiction over any suit, aqtion,' prOceeding,
or dispute arising out of or relafing to this Agreément or the applicability of this
Agreement\that cannot be resolved by negotiation and agreement by Direct Purchaser
Plaintiff and the Settlement Class, and Toyoda Gosei. This Agreement shall be governed
by and interpreted according to the substantiv‘é laws of the state of M‘ic'hi"ga_n without -
regard to its choice of law or conflict of laws prihciples. Toyoda Gosei will not object to
complying with any of the provisions outlined in this Agreement on the basis of |
jurisdiction.

52."  This Agreement and the confidential letter agreement betWeel‘l Toyoda
Gosei and the Settlement Class, aé described in Paragraph 27, constitut.;?} the entire,
complete and integratcd agrecment among Direct Purchalscr Plaintiff, the Settlement
Class, and Toyoda Gosei pertaining to the settlement of the Action agaiﬂsi Toyoda Gosei,
and supersedes all prior and contemporaneous undértakings, communications, -
re’presgntations’, understandings, 'negotiation§ aﬁd discussions, either oral or w;itten,
between Direct Purchaser Plaintiff and Toyoda Gosei in connection herewith. This
Agrée_ment and the confidential letter agreement may not be n.mdiﬁed or amended cxc%pt
in writing executed by Di_re;:t Pufchaser Plaintiff and Toyoda Gosei, and approved by the
Court.

53..  This Agreement shall be binding upon, and inure to the benefit of, the

successors and assigns of Direct Purchaser Plaintiff and Toyoda Gosei. Without limiting
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the generality of the foregoing, upbn final approval of this Agreement each aﬁd every
co,\}enant and agreem\ent mad¢ herein by Dirept Purchaser Plaihtif;? or Settlement Class
. C’oun'sei sh.a.ll be binding upon all Settlement Class M)embers. and Releasors. The
Releasees (other than Toyoda Gosei entities which are parties hereto) are third-party
beneficiaries of this Agreement and are authorized to énforce its terms applicable to
fhern. . |

54."  This Agreement may be executed in counterparts by Direct Purchaser
Plaintiff ar;d Toyoda Gosei, and a.facsimile signature shall be deemed an original
signature for purposes of Pixe’cuting this Agreement. 3

§5.  Neither Direct Purchaser Plaintiff nor Toyoda Gosei shall be considered to
be the drafter of this Agreeﬁent or .any of its provisions for the purpose of any statute,
case iaw, or rule of interpretation or construction that would or might causg any provision
to be. construed against the drafter c;f this Agreement. l

56. Where this Agreement requfres either party to i)l'ox;ide fiotice or any other
communication or document to the other, such notice shall be in writing, and such notiéq,
communication or document shall be provided by facsimile, or electronic mail (provided
that the recipient acknowledges having received that email, with an automatic “read
receipt” or.similar notice constituting an acknowledgement of an email receipt for
purposes of this Paragraph), as well as a letter by overnight delivery to the undersigned -
counsel of record for the party to whom notice is being provided. -

57. Each of the uhdersigned attorneys represents that he or she is fully

authorized to enter in to the terms and conditions of, and to execute, this Agreement
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subject 10 Court approval.

Dated: November 1, 2018 /%QA,}A{M f 7(:/31‘»»/6._.

Chregory PYHandel

Randall B. Weill

Michgel Smith

PRETI, FLAHERTY, BELIVEAU
& PACHIOSLLP

One City Center, P.O. Box 9546
Portland, ME 04101 '
Telephone: (207) 791-3000

. A
} /

Joseph C. Kghnt

Williamn L, Hoese

Douglas A. Abrabams

KOHN, SWIFT & GRAF, P.C.
1600 Market Street, Suite 2500
Philadelphia, PA 19103
Telephone: (215) 238-1700

Steven A, Kanner

William H, Londan

Michael E. Moskovitz

FREED KANNER LONDON & MILLEN
LLC

2201 Waukegan Road, Suite 130
Bannockburn, IL 60015

Telephone: (224) 6324500

Eugene A, Spector
William G. Caldes
Jonathan M. Jagher
Jetfrey L. Spector
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subject 10 Court approval.

Dated: November 1, 2018

Eydeifs A, dpectef
priee ~o ) o A

AWillianT Ry Caldds

Jonathan M. Jagher

A .

/ /“'3*’“ [ ]-’/M“'L
Gregory PYHande]

Randall B, Weill

Michael Smith

PRETL FLAHERTY, BELIVEAU

& PACHIOS LLP

One City Center, PO, Box 9546

Portland, ME Q4101

Telephone: (207) 791-3000

Joseph €. Kohn
William [ Hocese
Douglas A, Abrahams
KOHN, SWIFT & GRAF, P.C.
1600 Market Steeet, Suile 2300
Philadelphia, PA 19103
Telephone: (213) 238-1701)

Steven A, Kaher?!

William H. Londan

Michael C. Moskovitz

FREED RANNER LONDON & MITITEN
LLC

2201 Watkepgan Road, Suite 130

Bannockborn, L 60015
Telephone: ('22!13‘1',)53.2—450'."

!
P

sellisy L dpecls
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SPECTOR ROSEMAN & KODROFF, P.C;
1818 Market Street, Suite 2500
Philadelphia, PA 19103

Telephone: (215) 496-0300

Interim Co-Lead Class Counsel and
Settlement Class Counsel

,, ;

hn}"{:'éladdy ]
wtle Miller

Ileather Souder Choi

BAKER BOTTS L.L.P.
-The Warner

1299 Pennsylvania Ave., NW
Washington, D.C, 20004-2400
Telephone: (202) 639-7909

Counsel for Toyoda Gosei Co., Ltd, Toyoda

Gosei North America Corp., and TG
Missouri Corp.
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